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I. Introduction 

The online world has been a major driver for copyright reforms in the EU and elsewhere. 

The article will first introduce into the fundamental rights framework, thereby focusing on 

conflicts between intellectual property and freedom of expression, including media freedom 

(see II.). After that, this contribution will use two examples from the InfoSoc Directive as case 

studies, inquiring whether a proper balance between competing fundamental rights interests in 

the online world has been struck (see III.). The article concludes with an outlook on other 

regulatory frameworks (see IV.).  

 

II. The fundamental and human rights framework 

The interpretation and application of European copyright law, as well as the national 

legislation implementing it, must be measured not only against the EU Charter of Fundamental 

Rights (EUChFR), but also – and crucially – against the guarantees of the European Convention 

for the Protection of Human Rights and Fundamental Freedoms (ECHR) and thus the case law 

of the European Court of Human Rights (ECtHR or "the Strasbourg Court"). Article 17(2) 

EUChFR classifies intellectual property, and thus also copyright and related rights, as 

"property" in terms of fundamental rights.1 The Charter is thus in line with the case law of the 

ECtHR, which also considers intellectual property to be part of property within the meaning of 

 
*  Professor of Civil Law, Business Law, Media Law, Data and Digitisation Law, Osnabrueck University. The 

essay is based on earlier publications by the author, in particular Kommunikationsdeliktsrecht (2019) and 

UFITA 2020, 358 ff., and further develops the ideas contained therein. 

1  CJEU, Case C-275/06 [2008] Promusicae [62]; Case C-70/10 [2011] Scarlet Extended [42]; Case C-314/12 

[2014] UPC Telekabel [47]; Case C-484/14 [2016] McFadden [81]. 



 
Article 1 of the First Protocol to the ECHR.2 Since, according to the explanations to the Charter, 

the guarantees provided for in Article 17(1) EUChFR also apply to intellectual property,3 Article 

17(2) EUChFR has the same meaning and scope as the right guaranteed in the ECHR, in 

accordance with Article 52(3) EUChFR, whereby the Charter may not exceed the limitations 

provided for in the ECHR.4  

The same applies to freedom of expression, including media freedom, under Article 11 

EUChFR. According to the explanations to the Charter, Article 11 EUChFR has the same 

meaning and scope as the freedom of expression guaranteed by Article 10 ECHR.5 Thus, 

permissible interference with freedom of expression may not exceed the restrictions provided 

for in Article 10(2) ECHR.6 Finally, it should be added that the human rights of the ECHR are 

in any case part of Union law as general principles pursuant to Article 6(3) TEU.  

With regard to the meaning and scope of Article 17(2) EUChFR and Article 11 

EUChFR, the ECtHR therefore has the prerogative of interpretation. For the Court of Justice of 

the European Union (CJEU or "the Luxembourg Court"), this means that the Court should not 

narrow the scope of protection of these two fundamental rights more than the ECtHR.7 

Conversely, with regard to the justification of an interference, the CJEU should not recognise 

any grounds for justification that are not accepted by the ECtHR.  

In the cases of Ashby Donald v. France and Neij and Sunde Kolmisoppi v. Sweden, the 

ECtHR clarified that a conviction for copyright infringement constitutes an interference with 

freedom of expression that requires justification.8 Copyright and related rights are therefore 

"rights of others" within the meaning of Article 10(2) of the ECHR. However, neither freedom 

of expression nor the right to intellectual property protection takes precedence over the other 

principle per se: human rights do not generally provide fixed rules for the resolution of civil 

law conflicts, but merely provide a framework from which – in a merely indirect horizontal 

effect9 – parameters for a balancing exercise arise.10 In principle, national legislators have a 

margin of discretion in this respect, which is particularly wide in the area of so-called 

commercial speech.11 However, insofar as a statement contributes to a matter of public interest, 

 
2  See ECtHR, Melnychuk v. Ukraine [2005] Application No. 28743/03; Anheuser-Busch Inc. v. Portugal [2007] 

Application No. 73049/01 [72]; Ashby Donald and Others v. France [2013] Application No. 36769/08. 

3  Explanations relating to the Charter of Fundamental Rights (2007/C 303/02), OJ C 303/17, p. 23. For the legal 

significance of the explanations, see Article 52(7) EUChFR. 

4  Explanations relating to the Charter of Fundamental Rights (2007/C 303/02), OJ C 303/17, p. 23.  

5  Explanations relating to the Charter of Fundamental Rights (2007/C 303/02), OJ C 303/17, p. 21; CJEU, Case 

C-345/17 [2019] Buivids [65]; Case C-516/17 [2019] Spiegel Online v. Volker Beck [57]; Case C-469/17 

[2019] Funke Medien NRW GmbH [73]. 

6  Explanations relating to the Charter of Fundamental Rights (2007/C 303/02), OJ C 303/17, p. 21.  

7  See CJEU, Case C-94/00 [2002] Roquette Frères SA [29].  

8  ECHR, Ashby Donald and Others v. France [2013] Application No. 36769/08 [36]; Neij and Sunde Kolmisoppi 

v. Sweden [2013] Application No. 40397/12. 

9  Note that in individual cases, the CJEU has recently recognised a direct third-party effect of the EUChFR: 

CJEU, Joined cases C-569/16 and C-570/16 [2018] Bauer [87] and Case C-55/18 [2019] CCOO [50 ff.] (both 

on Article 31(2) EUChFR); Case C-414/16 [2018] Egenberger [77] (on Article 21 EUChFR). 

10  See ECtHR, von Hannover v. Germany (No. 1) [2004] Application No. 59320/00 [57]; CJEU, Joined Cases C-

569/16 and C-570/16 [2018] Bauer [52 ff.].  

11  E.g. ECtHR, Markt intern Verlag GmbH and Klaus Beermann v. Germany [1989] Application No. 10572/83; 

Hertel v. Switzerland [1998] Application No. 59/1997/843/1049 [47]. 



 
the margin of appreciation granted by Article 10 ECHR and, consequently, Article 11 EUChFR 

is limited.12 Here, it must be ensured that the courts reach a conclusion that is compatible with 

freedom of expression.13 Conversely, neither Article 17(2) EUChFR nor the case law of the 

CJEU suggests that copyright is unrestricted and that its protection must therefore be guaranteed 

unconditionally.14 Article 17(1) sentence 3 EUChFR states that the use of property may be 

regulated by law in so far as is necessary for the general interest. Copyright therefore requires 

the content and limitations to be determined by state legislation.15 In doing so, the fundamental 

right to protection of intellectual property must be weighed against conflicting fundamental 

rights.16 

In addition, the fundamental right of media freedom requires that the special role of the 

journalistic media in a democratic society be taken into account in the interpretation and 

application of copyright law. In terms of fundamental rights theory, the ECtHR, the European 

legislator and the CJEU conceptualise media freedom as a consequentialist right, not as an 

intrinsic one.17 According to the ECtHR, the press and other journalistic media18 are protected 

as "public watchdogs"19 because and insofar as they fulfil a function for democratic society, 

namely that of reporting on matters of public interest .20 Media freedom as a fundamental right 

protects both the content of journalistic information and the journalistic media in their research, 

their editorial activities and the distribution of their publications.21 Two of the specific 

guarantees of media freedom are worth highlighting here: Firstly, media freedom protects the 

"if" of reporting, i.e. the freedom of journalistic media to decide, according to their own 

journalistic criteria, what they consider to be in the public interest and thus want to make the 

subject of their reporting.22 Secondly, it is fundamentally the responsibility of the journalistic 

media themselves, and not of the legislature or the courts, to decide on the "how" of reporting, 

 
12  Oster, Media Freedom as a Fundamental Right, 2015, p. 153. Fundamentally ECtHR, Sunday Times v. United 

Kingdom (No. 1) [1979] Application No. 6538/74 [66 f.]; see, for example, ECtHR, Bladet Tromsø and 

Stensaas v. Norway [1999] Application No. 21980/93 [59]; Bergens Tidende and Others v. Norway [2000] 

Application No. 26132/95 [49]; Ashby Donald and Others v. France [2013] Application No. 36769/08 [39]. 

13  Conversely, in cases involving the publication of private information in which there is no overriding public 

interest, the courts must conclude that the right to privacy prevails; see ECHR, von Hannover v. Germany (No. 

1) [2004] Application No. 59320/00.  

14  See CJEU, Case C-70/10 [2011] Scarlet Extended [43]; Case C-360/10 [2012] Netlog [41]; Case C-314/12 

[2014] UPC Telekabel [61]; Case C-476/17 [2019] Pelham [33]; Case C-516/17 [2019] Spiegel Online v. 

Volker Beck [56]; Case C-469/17 [2019] Funke Medien NRW GmbH [72]. 

15  See ECtHR, Anheuser-Busch Inc. v. Portugal [2007] Application No. 73049/01 [78 ff.]. 

16  CJEU, Case C-275/06 [2008] Promusicae [65]; Case C-70/10 [2011] Scarlet Extended [44]; Case C-476/17 

[2019] Pelham [34]. 

17  Oster, Media Freedom as a Fundamental Right, 2015, p. 33. 

18  See ECtHR, Jersild v. Denmark [1994] Application No. 15890/89 [31]; Radio France and Others v. France 

[2004] Application No. 53984/00 [33]. 

19  Established case law since ECtHR, Jersild v. Denmark [1994] Application No. 15890/89 [35]; see, e.g., ECtHR, 

Axel Springer AG v. Germany (No. 1) [2012] Application No. 39954/08 [79]. 

20  See, e.g., ECtHR, Axel Springer AG v. Germany (No. 1) [2012] Application No. 39954/08 [79]. 

21  For details, see Oster, Media Freedom as a Fundamental Right, 2015, p. 69 ff. with further references.  

22  See, e.g., ECtHR, Jersild v. Denmark [1994] Application No. 15890/89 [31]; CJEU, Case C-73/07 [2008] 

Satakunnan Markkinapörssi Oy and Satamedia Oy [61]. 



 
i.e. on the methods and techniques.23 Any restriction of these guarantees constitutes an 

interference with media freedom that requires justification.  

 

III. Reporting and the right to quote in the 2001 InfoSoc Directive 

By assigning the right of reproduction to the author in Article 2 and the right of 

communication protected works as well as to make them available to the public to specified 

holders of such rights in Article 3, the InfoSoc Directive 2001/29/EC24 curtails the 

corresponding freedom to communicate such content and thus interfere with freedom of 

expression. Third parties – such as journalistic media – are only permitted to reproduce, publicly 

communicate and make protected works publicly available under the conditions set out in 

Article 5(2) and (3) of the InfoSoc Directive. The decisive question is therefore whether Article 

5(2) and (3) of the InfoSoc Directive allow for an appropriate balance between Article 17(2) 

EUChFR, on the one hand, and Article 11 of the Charter, on the other. This depends not least 

on how the Member States are to transpose these provisions into national law. This will be 

explained using the example of copyright-privileged reporting on current events pursuant to 

Article 5(3)(c) Var. 2 and the right to quote in Article 5(3)(d) InfoSoc Directive in the light of 

the CJEU decisions Funke Medien and Spiegel Online.  

 

1. Funke Medien and Spiegel Online 

The Funke Medien case25 concerned the publication of military situation reports by the 

German Ministry of Defence, the so-called Afghanistan papers, on the internet portal of a daily 

newspaper. The Afghanistan papers were declared classified information. Funke Medien 

wanted to report that the official account of the Federal army’s (Bundeswehr) foreign missions 

did not correspond to the actual events on the ground. The German federal government 

successfully sued Funke Medien for injunctive relief on the grounds of copyright infringement. 

The subject of the Spiegel Online case26 was a manuscript by Green Party politician Volker 

Beck on criminal law policy in the area of sexual offences against minors. The manuscript was 

published in an anthology in 1988. By 1993 at the latest, Mr Beck had completely distanced 

himself from the content of this essay. In 2013, the news website Spiegel Online found the 

manuscript in archives and presented it to Mr Beck. Mr Beck then published the manuscript on 

his website with a disclaimer, distancing himself from the content of the article. Spiegel Online 

also published the manuscript, but without the disclaimer. Spiegel Online thus attempted to 

prove that, contrary to Mr Beck's account, the editor of the anthology had not altered the central 

message of his manuscript and that Mr Beck had therefore misled the public for years. Mr Beck 

also successfully sued for an injunction. In both cases, the CJEU answered several questions 

referred by the German Federal Court of Justice (BGH or "the Karlsruhe Court") on the 

interpretation of the InfoSoc Directive. 

The cases of Funke Medien and Spiegel Online are representative of two paradigm shifts 

in journalism practice and law in the online world. Digitisation and datafication enable the press 

 
23  See, for example, ECtHR, Jersild v. Denmark [1994] Application No. 15890/89 [31]; Bladet Tromsø and 

Stensaas v. Norway [1999] Application No. 21980/93 [63]; Stoll v. Switzerland [2007] Application No. 

69698/01 [146]; Swiss Broadcasting Corporation SRG v. Switzerland [2012] Application No. 34124/06 [64]. 

24  Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of 

certain aspects of copyright and related rights in the information society, OJ L 167/10. 

25  CJEU, Case C-469/17 [2019] Funke Medien NRW GmbH. 

26  CJEU, Case C-516/17 [2019] Spiegel Online v. Volker Beck. 



 
to make entire works available to the public unfiltered and not just to report on them in excerpts 

or quotations in newspapers and broadcasts that are limited in space and time. Technically, this 

is done by setting a link, by framing or – as was the case with Funke Medien and Spiegel Online 

– by publishing a PDF on one's own website. This has opened up new forms of interaction with 

information recipients. This is accompanied by a second paradigm shift: online archives make 

it possible to keep information available for a longer period of time than for daily events. In this 

respect, too, spatial and temporal limitations only play a theoretical role. 

 

2. The system of restrictions under directive law 

The exceptions and limitations in Article 5(2) and (3) operate under the following 

premises: Firstly, their implementation is at the discretion of the Member States ("may").27 

Secondly, however, they are listed exhaustively, so that Member States may not create further 

barriers, even if this serves to protect fundamental rights.28 Thirdly, if Member States introduce 

an exception or limitation, they must implement its conditions in full.29 And fourthly, the 

exceptions and limitations serve to ensure a fair balance between the rights and interests of 

rightholders and users of works.30 

Since the InfoSoc Directive thus conclusively regulates the exceptions and limitations, 

it necessarily follows that the possibility of an interpretation in conformity with fundamental 

rights must be inherent in the Directive itself and cannot be effected by barriers outside the 

Directive that are only introduced by national legislators or national courts.31 However, national 

authorities and courts can only ensure a balance between the conflicting interests – in this case 

copyright and media freedom – that is consistent with fundamental rights if the Directive allows 

for implementation by national legislators that is consistent with fundamental rights and thus 

enables a corresponding interpretation and application.  

 

3. The descriptive elements of Article 5(3)(c) Var. 2 and (d)  

At first glance, Article 5(2) and (3) InfoSoc Directive seems to leave sufficient room for 

a balancing exercise between copyright and conflicting fundamental rights. Terms such as 

"justified", "fair practice" and "necessary" have a sufficiently open texture to take on board 

fundamental rights concerns in a balancing exercise. However, it is argued that the problem 

does not lie in these open normative but in the binary descriptive terms of Article 5 of the 

 
27  See, for example, CJEU, Case C-467/08 [2010] Padawan [36]; Case C-435/12 [2014] ACI Adam [48]; Case 

C-201/13 [2014] Deckmyn v. Vandersteen [16]. 

28  Recital 32, first sentence, of the InfoSoc Directive; CJEU, Case C-301/15 [2016] Soulier and Doke [34]; Case 

C-161/17 [2018] Renckhoff [16]; Case C-476/17 [2019] Pelham [58]; cf. CJEU, Case C-275/06 [2008] 

Promusicae [66]; Case C-516/17 [2019] Spiegel Online v. Volker Beck [49]; Case C-469/17 [2019] Funke 

Medien NRW GmbH [64]. 

29  See recital 32, sentence 4 of the InfoSoc Directive; CJEU, Case C-467/08 [2010] Padawan [36]; Case C-435/12 

[2014] ACI Adam [49]; Case C-201/13 [2014] Deckmyn v. Vandersteen [16]; Case C-516/17 [2019] Spiegel 

Online v. Volker Beck [33]; Case C-469/17 [2019] Funke Medien NRW GmbH [48]. 

30  Recital 31 of the InfoSoc Directive; see, for example, CJEU, Case C-435/12 [2014] ACI Adam [53]; Case C-

201/13 [2014] Deckmyn v. Vandersteen [26]; Case C-161/17 [2018] Renckhoff [41]; Case C-516/17 [2019] 

Spiegel Online v. Volker Beck [55]; Case C-469/17 [2019] Funke Medien NRW GmbH [71]. 

31  CJEU, Case C-516/17 [2019] Spiegel Online v. Volker Beck [40 ff.]; Case C-469/17 [2019] Funke Medien 

NRW GmbH [55 ff.]; Federal Court of Justice, decision of 27 July 2017, I ZR 228/15, GRUR 2017, 1027 [31] 

– Spiegel Online v. Volker Beck I; Federal Court of Justice, decision of 1 June 2017, I ZR 139/15, ZUM 2017, 

753 [42] – Funke Medien NRW GmbH I. 



 
Directive. Requirements such as the "current event" and the "reporting" in Article 5(3)(c) Var. 2 

and that of the "quotation" and prior publication in Article 5(3)(d) InfoSoc Directive operate as 

gatekeepers: if these elements are not fulfilled, the court called upon to decide does not even 

enter into the balancing exercise in the first place. To be specific: if, for example, the use of a 

copyright-protected work is found not to be related to a "current event", the court will not be in 

a position to ask whether the use of that work is "justified by the informatory purpose", and 

thus conduct the balancing exercise. 

Neither the CJEU nor the BGH has answered the question of whether and how these 

descriptive requirements can be applied in a manner consistent with fundamental rights. 

However, this is where the central questions of the fundamental rights conformity of the 

InfoSoc Directive lie.  

 

a) "Reporting on current events" 

Article 5(3)(c) Var. 2 of the InfoSoc Directive provides for a limitation on the 

"use of works or other subject-matter in connection with the reporting of current events, 

to the extent justified by the informatory purpose and as long as the source, including the 

author's name, is indicated, unless this turns out to be impossible".32  

 

aa) "Current events"  

The event being reported on must be a "current event". This criterion concerns the 

question of whether the media are allowed to interfere with copyright at all, i.e. the "if" of the 

reporting. If the media consider the content of a copyright-protected work to be in the public 

interest and therefore wish to publish it, they are only permitted to do so under Article 5(3)(c) 

InfoSoc Directive if this reporting concerns a "current event", otherwise not. 

The CJEU succinctly defined a current event as "an event that, at the time at which it is 

reported, is of informatory interest to the public."33 In doing so, the CJEU opens up a 

conceivably broad – and thus certainly media-friendly – interpretation, which, however, is no 

longer covered by the wording of the Directive. For example, the Cuban Missile Crisis or the 

first moon landing are events in which the public (still) has an interest in information. However, 

these events have in common that they are no longer current. Yet it is precisely this topicality 

that the Directive requires. This is also expressed clearly in other language versions: 

"Tagesereignis" (literally "event of the day"; German version), "événements d'actualité" 

(French version) or "actuele gebeurtenissen" (Dutch version). The concept of "current events" 

thus consists of two components: on the one hand, the public's interest in information and, on 

the other hand, the topicality of the event.34 

 

bb) "Reporting" 

Moreover, the dissemination of information by the media must constitute "reporting". 

This element does not concern the question of whether the media are permitted to interfere with 

 
32  Similarly, Article 10(1)(b) of Directive 2006/115/EC on rental right and lending right: "Member States may 

provide for limitations to the rights referred to in this Chapter in respect of […] use of short excerpts in 

connection with the reporting of current events". 

33  CJEU, Case C-516/17 [2019] Spiegel Online v. Volker Beck [67]. 

34  Von Lewinski/Walter, in: von Lewinski/Walter (eds.), European Copyright Law – A commentary, 2010, paras. 

11.5.56 and 57; England and Wales Court of Appeal, Hyde Park Residence v. Yelland [2001] Ch 143 [55]; 

House of Lords, Newspaper Licensing Agency Ltd v. Marks & Spencer plc [2001] UKHL 38 [19]. 



 
copyright at all, but rather how they must frame this interference. In Funke Medien, the 

defendant media company had limited itself to posting the military situation reports on the 

internet in a systematic form and making them available for retrieval. In the opinion of the 

Federal Court of Justice, this did not constitute "reporting".35 Neither did the defendant itself 

report on the military situation, nor did it analyse or comment on the description of the military 

situation by the authors of the reports, thereby making it the subject of reporting on its part. The 

Federal Court of Justice rejected the defendant's objection that it had posted the situation reports 

on the internet in order to invite participation and integrate them into a network of journalistic 

reporting.36 

Just as with the term "current event", the CJEU interprets the term "reporting" in a very 

vague and broad manner. The Court understands "reporting" to mean "providing information 

on a current event".37 Although the mere announcement of a current event does not constitute 

reporting on the event, the term "reporting" does not require the user – in this case the 

journalistic media – to analyse such an event in detail.38 Against this background, the Federal 

Court of Justice accepted "reporting" in its subsequent decision Afghanistan Papers II.39 

From the perspective of media freedom, this broad interpretation is to be welcomed. 

However, as with the term "current event", this broad definition by the CJEU is no longer 

covered by the literal meaning of the Directive. "Reporting" is more than just "providing" 

information. Rather, "reporting" is to be understood as the "description" of an event. Here, too, 

an exemplary comparison with other language versions of the Directive and the CJEU decision 

is revealing: "Berichterstattung" (German language version) is more than just "providing" 

information, and "rendre compte" (French language version) is not synonymous with 

"apporter". The Dutch language version is interesting in this respect, in which the CJEU defines 

"reporting" (verslaggeving) as "het geven van informatie". The "giving" of information is close 

to the literal meaning of "reporting" or verslaggeving, but is not synonymous with "providing", 

which in Dutch would be translated as "klaarzetten". 

 

b) Quotations 

Article 5(3)(d) of the InfoSoc Directive states that Member States may provide for 

exceptions or limitations to the rights provided for in Articles 2 and 3 for 

"quotations for purposes such as criticism or review, provided that they relate to a work 

or other subject-matter which has already been lawfully made available to the public, that, 

unless this turns out to be impossible, the source, including the author's name, is indicated, and 

that their use is in accordance with fair practice, and to the extent required by the specific 

purpose."  

 

aa) Subject matter 

 
35  Federal Court of Justice, decision of 1 June 2017, I ZR 139/15, ZUM 2017, 753 [20] – Funke Medien NRW 

GmbH ("Afghanistan papers") I. 

36  Federal Court of Justice, decision of 1 June 2017, I ZR 139/15, ZUM 2017, 753 [20] – Funke Medien NRW 

GmbH ("Afghanistan papers") I. 

37  CJEU, Case C-516/17 [2019] Spiegel Online v. Volker Beck [66]. 

38  CJEU, Case C-516/17 [2019] Spiegel Online v. Volker Beck [66]. 

39  Federal Court of Justice, decision of 30 April 2020, I ZR 139/15 [32] – Funke Medien NRW GmbH 

("Afghanistan papers") II. 



 
The subject matter of the quotation must be a work or other subject-matter that has 

already been lawfully made available to the public. Similar to the constituent element of 

"current events" in Article 5(3)(c) InfoSoc Directive, the question here is whether the media are 

allowed to interfere with copyright at all, i.e. the "if" of the reporting. If the subject matter of 

the interference is not a work that has already been made legally accessible, the media cannot 

invoke the right to quote. 

Spiegel Online published the plaintiff's original manuscript, which had never been 

published in this specific form. The 1988 anthology included individual changes to the 

manuscript, and Volker Beck's own publication on his website in 2013 contained a disclaimer 

that was not included in Spiegel Online. This raised the question of whether "the work" 

published by Spiegel Online had already been made available to the public. In its order for 

reference, the Federal Court of Justice considered the specific form of the work that the author 

had intended for publication to be decisive.40 This would mean that the manuscript published 

by Spiegel Online is not "the work" within the meaning of Article 5(3)(d) of the InfoSoc 

Directive.  

The CJEU differentiated: With regard to the question of whether the manuscript had 

already been lawfully made available to the public when the anthology was published in 1988, 

the Luxembourg Court focused on whether the publisher had the right, by contract or otherwise, 

to make the editorial changes in question when the manuscript was originally published as an 

essay in an anthology. If this was not the case, it would have to be assumed that the work, as 

published in the anthology, had not been lawfully made available to the public due to the lack 

of consent from the copyright holder.41 With regard to the disclaimer the CJEU, however, 

avoided the decisive question. The CJEU recognised without hesitation that the claimant only 

made the document legally accessible to the public on its website to the extent that it was 

accompanied by the disclaimers.42 However, the CJEU then shifted the question to the criterion 

of Article 5(3)(d) of the InfoSoc Directive, according to which the "use must be in accordance 

with fair practice" and "be justified in its scope by the specific purpose".43 In doing so, the Court 

effectively passed the ball to the national courts, which are responsible for interpreting these 

criteria in individual cases. 

The Afghanistan papers, by contrast, were never made available to the public. For this 

reason, the right to quote under Article 5(3)(d) of the InfoSoc Directive did not apply in this 

case. The Funke Medien case thus shows that an appropriate balance between the conflicting 

interests of authors and users cannot be achieved within the framework of the interpretation of 

the law or directive on the right to quote when it comes to the right of first publication.  

 

bb) "Quotation" 

Like the criterion of "reporting" in lit. c), the element of "quotation" in lit. d) concerns 

the manner, i.e. the "how", of conveying information. This also constitutes a restriction of media 

freedom, as the media generally decide for themselves on the methods and techniques of 

 
40  Federal Court of Justice, decision of 27 July 2017, I ZR 228/15, GRUR 2017, 1027 [63] – Spiegel Online v. 

Volker Beck I. 

41  CJEU, Case C-516/17 [2019] Spiegel Online v. Volker Beck [92]. 

42  CJEU, Case C-516/17 [2019] Spiegel Online v. Volker Beck [93]. 

43  CJEU, Case C-516/17 [2019] Spiegel Online v. Volker Beck [94]. 



 
journalistic opinion-forming.44 The subject of the fifth question referred by the Karlsruhe Court 

to the CJEU in the Spiegel Online case was therefore whether the term "quotation" also covers 

links to independently accessible files.45 The CJEU pointed out that Article 5(3)(d) InfoSoc 

Directive does not require that the quoted work "be inextricably integrated, by way of insertions 

or reproductions in footnotes for example, into the subject matter citing it". Instead, "a quotation 

may thus be made by including a hyperlink to the quoted work."46  

In the case concerning the Afghanistan papers, however, the Federal Court of Justice 

denied the existence of a "quotation". Since the defendant had limited itself to posting the 

military situation reports on the internet and making them available for retrieval, it had not 

established an internal connection between the third-party writings and its own thoughts.47 

Unfortunately, the Federal Court of Justice did not refer the question of the internal connection 

between the quoted work and its use to the European Court of Justice with regard to the 

Afghanistan papers. However, in the Pelham case, which was decided in parallel, the CJEU 

also recognised the "essential characteristics of a quotation" as the use of an extract from a work 

"for the purposes of illustrating an assertion, of defending an opinion or of allowing an 

intellectual comparison between that work and the assertions of that user, since the user of a 

protected work wishing to rely on the quotation exception must therefore have the intention of 

entering into ‘dialogue’ with that work".48 The CJEU thus also requires a "direct and close link" 

between the quoted work and the user's own considerations in order to enable an intellectual 

debate with the work of another. The use of the quoted work must be merely secondary to the 

user's own statements.49 These statements support the legal opinion of the BGH. 

 

IV. Critical analysis  

Funke Medien and Spiegel Online demonstrate that copyright law has become a means 

of controlling information. Copyright law shares this development with data protection law, the 

latter in the form of the so-called "right to be forgotten".50 However, this is not the function of 

copyright law: copyright law protects works that might embody information and ideas, but, 

unlike data protection law,51 it does not protect the information as such.52 It is submitted that 
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the structure of the limitations of Article 5(2) and (3) InfoSoc Directive give cause to a 

fundamental misconception: the protection of works is being used for the protection of 

information as such. The following overview should visualise that this is a categorical mistake:  
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The claimants used their legal position as authors to prohibit publications that they did 

not like and that they were unable to prevent with the relevant instruments: the right to respect 

for privacy in Spiegel Online and the confidentiality of state secrets in Funke Medien. Spiegel 

Online did not use "the work" as published by Volker Beck. And Funke Medien was unable to 

invoke the right to quote because the Afghanistan papers were never made available to the 

public. However, both outcomes are incompatible with Article 11 of the EUChFR. In both cases, 

the matter concerned interests for which the sharp sword of copyright law is unsuitable, and 

which instead require careful balancing of the parameters of the ECtHR.  

Only the journalistic media decide, according to their own journalistic criteria, what 

they consider to be in the public interest and thus want to make the subject of their reporting. 

This is at the core of media freedom. Instead of copyright law, which only allows a weighing 

of goods and interests if there is a "current event" or if there has been a prior publication of the 

cited work, it is more appropriate to balance the criteria that the Strasbourg Court has 

established for alleged violations of personal rights or state secrets, respectively.53 Whether the 

subject matter of such reporting is a "current" event is then only one factor among several to be 

weighed up, but not a binary prerequisite for a balancing decision.54 Moreover, the ECtHR has 

ruled that internet archives are also protected by Article 10 of the ECHR.55 They make a 
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"significant contribution" to the preservation and accessibility of news and information and 

constitute 

"an important source for education and historical research, particularly as they are 

readily accessible to the public and are generally free. While the primary function of the press 

in a democracy is to act as a 'public watchdog', it has a valuable secondary role in maintaining 

and making available to the public archives containing news which has previously been 

reported."56  

In the same vein, the CJEU emphasised the importance of hyperlinks for the exchange 

of opinions and information on the internet and thus for Article 11 EUChFR.57  

Volker Beck was concerned exclusively with the control of personal information. 

However, according to the differentiated weighing criteria of the ECtHR58 on the conflict 

between Article 10 and Article 8 ECHR, this interest would have to take a back seat to media 

freedom in this case. The publication of the manuscript contributed to a matter of great public 

interest. As a politician and former member of the Bundestag, Volker Beck was a public figure 

who had to tolerate observation and criticism.59 His behaviour also gave no reason to assume – 

at least until his retirement from the Bundestag – that he wanted to withdraw from public debate 

and retreat into private life.60 Furthermore, Spiegel Online did not obtain the manuscript by 

unlawful means, and the impact on Volker Beck's private life is not so serious that publication 

should have been refrained from.61 Finally, freedom of the media includes the freedom to decide 

on the form of reporting and thus to communicate information without a disclaimer.62 This 

includes Spiegel Online's assessment that disclaimers prevent readers from approaching the text 

impartially and forming their own opinion.63 Personal rights do, in principle, protect whether 

someone wants to be perceived publicly. However, anyone who enters the public eye has no 

right to determine how they want to be perceived beyond the protection of their honour. 
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In the Funke Medien case, the copyright interest was even weaker. There were already 

considerable doubts as to whether the European concept of a work was fulfilled at all.64 

Furthermore, the Federal Republic of Germany had no interest in the non-publication of the 

reports based on personality rights or economic interests, as are the rationales for copyright 

protection, but rather an interest in confidentiality of alleged state secrets. However, as has been 

highlighted before, copyright law does not protect information as such, even if it is subject to 

confidentiality.65 By contrast, access to government information of public interest is one of the 

most important sources of investigative journalism.66 The decision in favour of freedom of 

information is not only reflected in European primary and secondary law with the codification 

of unconditional rights of access to information against EU institutions.67 After initial 

hesitation68, the ECtHR also recognises at least a limited right of access to government 

information.69 Similar to Spiegel Online, in the Funke Medien the application of the ECtHR's 

balancing standards, in this case between state secrecy interests and media freedom, would also 

have been called for. The ECtHR has developed a comprehensive and differentiated set of 

criteria for this in its case law, starting with the Spycatcher decisions and continuing with more 

recent case law on the protection of whistleblowers.70 Measured against these standards, Funke 
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Medien was entitled to publish the Afghanistan papers: the documents were of considerable 

public interest,71 Funke Medien did not obtain them by illegal means,72 and the German 

government has not explained how their publication affects security-sensitive matters,73 as it 

ultimately preferred to use the argument of copyright over that of secrecy interests.  

Article 5(3)(d) of the InfoSoc Directive is not suitable for addressing the actual problem 

of the Afghanistan papers case, namely that neither the Federal Republic of Germany was 

concerned with protecting a copyright-protected personality or exploitation interest, nor was 

Funke Medien concerned with exploiting third-party services free of charge. As in Spiegel 

Online, the actual point of contention was the control of information. Copyright law proves to 

be unsuitable for addressing these constellations.  

 

V. Outlook  

In cases where there is no economic interest in exploitation, but instead a privacy or 

interest or an interest in confidentiality, a balancing exercise is required in each individual case 

according to the relevant criteria of the ECtHR. The binary descriptive requirements of the 

exceptions and limitations of Article 5(2) and (3) InfoSoc Directive do not allow for such a 

balancing exercise. This article discussed this using the example of lit. c) Var. 2 and d) of 

paragraph 3; however, the findings obtained here can be applied to other exceptions and 

limitations, insofar as these provide for conditions that must be met before the weighing of 

interests can take place.74 There are methodological concerns about an expansive interpretation 

of the limitations; for example, the criteria of the "current" nature of the event as a prerequisite 

for the right to report on events or the prior availability of the work as a prerequisite for the 

right to quote cannot simply be ignored. European copyright law does not provide for a 

balancing of interests independent of the prerequisites of these regulations, such as a public 

interest defence under English copyright law or a fair use defence under US law. 

If an infringement of copyright does not consist in the consumption of works or 

participation in cultural life, but in an act of providing information on matters of public interest, 

copyright regulations must be interpreted in accordance with fundamental rights. Copyright law 

requires a freedom of expression privilege. Article 85 GDPR could serve as a model.  
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